
Extract from Hansard 
[ASSEMBLY — Wednesday, 19 August 2020] 

 p5231a-5238a 
Mr Peter Katsambanis; Mr Bill Johnston; Mr Vincent Catania 

 [1] 

INDUSTRIAL RELATIONS LEGISLATION AMENDMENT BILL 2020 

Consideration in Detail 

Clauses 1 to 4 put and passed. 

Clause 5: Section 7 amended — 

Mr P.A. KATSAMBANIS: Clause 5 amends section 7 in the Industrial Relations Act 1979, which is the definition 
clause. I draw the minister’s attention initially to the definition of “employee”. To make sure that we have this 
on the record, this amendment will remove the exemption for domestic workers and several other types of workers 
in Western Australia. Through this mechanism the government intends to ensure we have compliance with our 
International Labour Organization requirements as specified by the federal government. Can the minister 
confirm that? 

Mr W.J. JOHNSTON: This clause deals with domestic workers. 

Mr P.A. KATSAMBANIS: That confirms that particular issue. I will then go on to the definition of “employer”, 
which is a pretty straightforward definition. It states — 

employer means — 

… 

(b) except as provided in the Foreign States Immunities Act 1985 (Commonwealth) section 12, 
a foreign state or consulate employing 1 or more employees; … 

Can the minister confirm that the effect of that provision means that foreign nationals employed at consulates, be 
it the consular general or the consul or the like, do not fall under the provisions of this bill? But if local staff were 
engaged by a foreign consulate—obviously, we do not have embassies in this state—they would be engaged under 
the act if they were deemed to be covered by the act? 

Mr W.J. JOHNSTON: Paragraph 54 of the explanatory memorandum details what will be achieved by this 
provision. People covered by the Foreign States Immunities Act 1985 legislation of the commonwealth Parliament 
are not bound by this provision. 

Clause put and passed. 

Clause 6 put and passed. 

Clause 7: Section 16 amended — 

Mr P.A. KATSAMBANIS: Clause 7 will give the Chief Commissioner of the Western Australian Industrial 
Relations Commission further powers and it clarifies some of those powers. We were told at a briefing at the minister’s 
office—we thank the minister’s office for that—that this was done at the request of the Chief Commissioner. Can 
the minister outline what powers this clause will confer on the Chief Commissioner that she does not currently 
have under the construction of the act? 

Mr W.J. JOHNSTON: The explanatory memorandum outlines at paragraphs 76 and 77 what will happen and it 
is correct that we did this at the request of the Chief Commissioner to make it clear what her powers are. 

Clause put and passed. 

Clause 8 put and passed. 

Clause 9: Section 23A amended — 

Mr P.A. KATSAMBANIS: Clause 9 is a very important clause that will amend what the Industrial Relations 
Commission will consider in determining whether the dismissal of an employee was harsh, oppressive or unfair. 
Under the way proposed section 23A(2)(a) is framed, when there is a claim that a dismissal was harsh, oppressive or 
unfair, the commission must have regard to whether the employee was employed on a probationary period. A second 
limb will be brought in. Proposed section 23A(2)(b) states — 

whether, at the time of the dismissal, the employee was employed in a private home to provide services 
directly to the employer or a member of the employer’s family or household. 

This is very important because we are bringing domestic workers in. Yesterday, we discussed that there has been 
significant growth in domestic workers being employed in different ways. In some circumstances domestic 
workers are employed through an agency, so the employment relationship is not directly with the person residing 
in the property, but in other circumstances, they are directly employed by either the person who is seeking their 
services or sometimes a family member of that person. It could be in the context of disability or aged care or in 
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a broader context of offering services along the lines of nannying or housekeeping. Can the minister outline to 
the house how this provision will work? Regarding the statement that the “Commission must have regard to” the 
fact that the employment was “in a private home to provide services directly to the employer or a member of the 
employer’s family or household”, what will “have regard to” mean in practice if there is a claim for harsh, oppressive 
or unfair dismissal? 

Mr W.J. JOHNSTON: Again, the explanatory memorandum at paragraphs 79 and 80 sets out an example of how 
the legislation will work, but I will make a few general comments. The commission in Western Australia’s unfair 
dismissal jurisdiction is very specific and it arises only under section 23A of the act. Often unions, of course, will 
apply under section 44, which gives the commission additional powers, but in respect of an application for unfair 
dismissal, the powers of the commission are very limited. One of the issues that has to be taken into account is 
whether the relationship between the employee and the employer had broken down, which is already an obligation 
on the commission. Obviously, where an employee and an employer are in such a personal relationship, with an 
individual hiring another individual to work in their own home, clearly the commission will take that into account. 
This will make it absolutely clear that it is a serious arrangement and that the commission will need to take account 
of it. It is a very strong provision that will ensure that the commission does not make casual decisions in these 
important matters. 

I also point out that in his question, the member said that a person might be hired through an agency. When a person 
is hired through an agency, they are not covered by the issue that the member raises because they are employed 
by an agency and not by a home owner. Proposed new section 23A(2) will provide additional protection for the 
employer than is already provided for in section 23A. There are already extensive rights for employers included 
in section 23A. This proposed new subsection will make it go further. Indeed, by including it in the same section for 
probationary and new employees, of course the existing case law that has been built up over a long time can be 
availed of by the commission. I am sure that there will be absolutely no doubt about the commission’s interpretation 
of these provisions. The number of occasions either a probationary employee or an employee in their first three months 
of employment has successfully sought protection under section 23A of the Industrial Relations Act has been very 
small. It has been very rare for an employer in this situation to get any protection from the commission. This is 
a very strong protection for employers. It is not a prohibition, but, in fact, is close to a prohibition on the commission 
awarding a benefit to a dismissed employee. What it simply means is that the commission can intervene when 
it clearly meets the test in section 23A(1)—that is, “determines that the dismissal of an employer was harsh, 
oppressive or unfair.” 

Mr P.A. KATSAMBANIS: I thank the minister for taking the time to put that on the record. I agree with him that 
this is an important protection for individuals who seek assistance. It is a very, very personal relationship. When 
there is a breakdown of the relationship, there is not much people can do about it. 

The comfort factor for an employee who is employed through an agency in these circumstances is that an agency 
has the capacity to move the employees—the domestic workers who are offering these services—from one household 
to another if there is a breakdown in the relationship without denying that person employment. That is sometimes 
a good protection for the person who is seeking the help as well. However, when it is a direct employment relationship 
between the person who is seeking the services and the person who is delivering the services in the household, it 
is important to know how this provision will operate. I thank the minister for highlighting the fact that the same 
jurisprudence that has been built around what “must have regard to” means in claims of dismissal in a probationary 
period will be used to determine how the commission must have regard to this sort of domestic relationship. I think 
that is really helpful because it adds a new area, but it does not create a whole range of question marks about how 
the particular provisions will be applied in practice, because they have been used in an analogous context in the 
past. As I said, I think this is an important protection for both those people who seek these sorts of services of domestic 
workers and the domestic workers themselves. We welcome that this has been included in the bill. It is one more 
mechanism that provides for protection now that domestic work relationships are being brought into the industrial 
relations context. 

Clause put and passed. 
Clauses 10 to 13 put and passed. 

Clause 14: Sections 37A to 37D inserted — 
Mr P.A. KATSAMBANIS: Clause 14 inserts proposed sections 37A, 37B, 37C and 37D into the principal act. 
We spent a fair bit of time discussing this during the second reading debate. I highlighted the opposition’s concerns 
primarily in relation to the insertion of proposed section 37D, which will allow the commission to vary private sector 
awards of its own motion. The minister said in his response that this is non-controversial; the commission has that 
power in another context and that power is limited to various provisions of particular awards. I think the minister 
referred specifically to section 40B of the act. We accept that that power is there. This is a very broad provision. 
It will enable the commission to vary the scope of a private sector award of its own motion. Despite the words of 
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the minister in his summing up, we are not convinced that this is the right way to go. There is concern, particularly 
amongst industry and the joint industry groups, about this provision. 

The ACTING SPEAKER: Member, have you got an amendment that you wish to move? 

Mr P.A. KATSAMBANIS: Yes, I do. I will get to that. 

We believe that the Ritter report provided an alternative framework for dealing with this issue that may well have 
seemed a little bit more longwinded and perhaps not as direct and sharp as this. However, when the government has 
a review and consults widely, it ought to be worthwhile to take on the recommendations. The Ritter review did suggest 
creating a framework in which the commission could help bring the parties together, but it did not suggest giving 
power to vary the scope of a private sector award of its own motion. It is interesting that this will be limited to 
only private sector awards. We do not believe that this is the right way to go, as I highlighted yesterday. We could 
debate this for hours, but we have a philosophical difference of opinion. Therefore, I move — 

Page 14, line 21 to page 15, line 22 — To delete the lines. 

My amendment will simply delete the addition of proposed section 37D from the bill so that that power is not vested 
in the commission. As I said, that is our position. The minister has a different position; I respect his right to hold 
that position. We do not believe that that is the right way to go, which is why we are moving to delete this proposed 
section. We do not want to stop the bill from going through; we just think that if we are going to do this, it should 
come out of a direct consultation process because it was not something that was directly contemplated by Ritter; 
in fact, Ritter suggested an alternative construction. 

Mr W.J. JOHNSTON: We do not support this amendment for a number of practical reasons. It is true that Ritter 
recommended a particular pathway. We went out and consulted on that and worked out that that pathway would lead 
nowhere. What we are doing is not controversial. I do not know why the member suggests that it is. This is the 
exact same arrangement that was used by the Liberal Party in the 1990s to update awards. It is not correct to say that 
there would not be consultation. I remind the member that the state wage decision is made on the motion of the 
commission. That is not to say that when the commission proposes that the state wage case be held, no-one comes 
along to talk about what should go into the state wage case. Everybody in the industrial relations system makes 
submissions on the state wage case if they are interested.  

It simply is not true to say that this is somehow giving the Western Australian Industrial Relations Commission 
a power to take action without regard for the industry. After we consulted with the industry and the commission, 
we realised that this provision will allow the commission to manage the workflow of reviews. This is the best way 
forward for this arrangement. Let us understand what would happen if this is not supported. It would mean that 
the section 50 parties would bring the applications, and who is most likely to oversee that? It is the minister. We 
would be taking the power away from industry and giving it to the minister to start the process. I do not know who 
is advising the member, but obviously they do not understand the industrial relations system in Western Australia. 
The suggestion that the commission proposing action means that industry would not be involved is not borne out 
by the facts. I am indebted to the advisers from the department who pointed out that it was in 1925 when it was 
originally inserted into the legislation that the commission could act of its own volition. For nearly 100 years in 
Western Australia, the commission has had a power to act. I suggest to the member that this is not at all controversial. 
It is no more controversial than the commission setting the agenda for the state wage case each year. It invites 
submissions. Members can imagine what would happen in this case: the commission could program those key awards 
that it knows so well to be reformed. Members should remember that we have section 50 parties and the named 
respondents to the award, and then we have the interested parties to the award. This allows the commission to engage 
those people to come to a conclusion. It is not a right for the commission to do whatever it wants without listening 
to industry. This provision does not say that, in the same way as the act provides for the commission to take other 
actions under section 40B or any of the other powers it has of its own motion, which not a right to ignore industry. 
When I say “industry”, I mean the social partners, both employers and employees. 

The problem is that the member’s amendment does not contemplate the Western Australian industrial relations 
system. It does not reflect what happens. The member is trying to prevent a harm that does not exist. As I say, if 
this amendment is passed, it will give more power to the minister over the industrial relations system. It will be me 
who decides the programming for the applications for the awards. Let me make it clear that we know that the other 
section 50 parties are not interested, because they have had 30 years to resolve the problem and they have not. Let 
us be blunt. The question is: do we want an independent organisation doing the programming, deciding the time 
line and fixing who will be consulted, or do members want me to do this? Those are the two alternatives. 

Mr P.A. KATSAMBANIS: As I said, we are going to have a philosophical difference on this. The minister’s 
default position whenever there is any difference of opinion is that nobody else understands the system, only the 
minister understands it. 

Mr W.J. Johnston: No, I never said that. 
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Mr P.A. KATSAMBANIS: He said it last night about the member for North West Central. He regularly says 
it to me and to stakeholders that he often names, and sometimes does not name, suggesting that they do not 
understand the system because they have a different view from his. The commission has the ability to action state 
wage cases of its own motion; that is its job, because there are no direct counterparties to a state wage case. In 
a private sector award there are—the employers and the employees. We believe philosophically that when we want 
to vary the scope of a private sector award, the starting point is with those two parties. It is as simple as that. The 
starting point is the employer and employee parties to that award. They should be the ones who instigate this 
process, which is why we say that this is a power that has not been made out. If the minister held a consultation 
process post-Ritter, clearly it has not satisfied some of the stakeholders that made their case to us that this is not 
the way to go. 

Mr V.A. CATANIA: I support this amendment moved by the member for Hillarys. As I said during the second 
reading debate last night, proposed section 37D applies to private sector awards in general. I said, “Aside from the 
complete lack of consultation, something that the minister — 

The ACTING SPEAKER: Are you quoting from the uncorrected Hansard, member? 

Mr V.A. CATANIA: No; I am quoting from my notes. 

The ACTING SPEAKER: Excellent. 

Mr V.A. CATANIA: There has been a lack of consultation. Clearly, the industry groups that have approached me 
and the Nationals WA have indicated that they have had no consultation whatsoever on this legislation and, in 
particular, proposed section 37D. Although the National Party opposes the legislation—the right to voice that last 
night was taken away; I am not having a crack at the Acting Speaker who was quick to end the second reading 
debate—we support the amendment moved by the member for Hillarys. A good example that I gave last night is 
when the Western Australian Industrial Relations Commission may see fit to declare that all pharmacist assistants 
come under one award of their choosing, such as the Shop and Warehouse Award, without consultation with or 
regard for the financial implications of that change on the employer. We are questioning the implication of this 
provision on the employer when the Industrial Relations Commission can change the award as it sees fit. This is 
why we support the amendment to clause 14 and proposed section 37D. The amendment is a logical step that will 
provide certainty within the workplace for both the employer and the employee. 

Mr W.J. JOHNSTON: This is a fundamental misunderstanding of the way the award system works. Let me make 
it clear. I highlighted this last night in respect of the Shop and Warehouse Award. Many of the listed respondents 
in the Shop and Warehouse Award do not exist anymore. Let us assume that an employer party wants to seek an 
amendment to the Shop and Warehouse Award. The party would serve notice on the union party and all the named 
parties, many of whom do not exist, and it would get return mail from those. It would also notify the section 50 
parties—that is, the minister, UnionsWA, the Chamber of Commerce and Industry of Western Australia and the 
Australian Mines and Metals Association. That is the way the system works. They are the only people who get 
notified of an award amendment. The provision here will not change who would be notified. The separate question 
is: who is involved in the hearing? Let us take the state wage case as an example. The state wage case leads to 
a general order that applies to every award in Western Australia. The amendment is not correct. It is wrong. To 
think that the commission holds a separate hearing for every single award does not understand the way the system 
works in Western Australia—it does not. We have a general order provision in Western Australia that is unique 
to our state. People familiar with the system understand that the section 50 parties process sets us aside from 
other jurisdictions. 

This is not a power for the commission to act without having hearings. It is not a power for the commission to 
ignore the interests of employer associations in individual employer or employee organisations. Assuming that we 
agreed to the member for Hillarys’ amendment, the commission could still seek to vary the scope clause on its 
own motion under its existing powers. All we are doing here is highlighting what we are trying to achieve. The 
conspiracy theory is being run: why are they not related to the public sector awards? It is because the public sector 
awards have a completely different structure. They do not apply in the common law fashion and these do. This is 
about the common rule awards that are unique to Western Australia. At the end of the day, I could agree to this 
amendment, but let me make it clear to the people who are lobbying the member that it would not change the outcome 
of what is occurring. As I have said to the member, yes, there is a range of consultations. Some of those are internal 
to government. We took Mark Ritter’s ambition, which is the simplification of the award structure, and we asked 
how we could achieve that. This is the way it can be achieved. How do I know that? It is because that is the outcome 
of the discussions with industry partners, but more importantly, the commission, because this puts the commission 
in the driver’s seat. The commission is the one that has to cope with all the challenges around the scope clauses of 
awards. It is not three months since the chief commissioner was in my office complaining about the scope clauses 
of awards. If we do not want to have the entire structure of Western Australia’s common rule industrial system 
collapse, we have to have it modernised, and we have to have somebody in the driver’s seat. 
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There are effectively two alternatives: there is this alternative, which asks the commission to be the driver to get the 
industry partners to do their work; or the other alternative is that I am going to do it. We know the industry—when 
I refer to the social partners, I mean employers and employees together—has had 30 years to solve the problem 
and it has not. We have to have another system because the current arrangement does not work. This arrangement 
will work. Seriously, name me an employer association that is registered in the state system that is complaining 
about the proposal. 

Division 
Amendment put and a division taken, the Acting Speaker (Ms M.M. Quirk) casting her vote with the noes, with 
the following result — 

Ayes (17) 

Mr I.C. Blayney Dr D.J. Honey Mr W.R. Marmion Mr P.J. Rundle 
Mr V.A. Catania Mr P.A. Katsambanis Dr M.D. Nahan Mr A. Krsticevic (Teller) 
Ms M.J. Davies Mr Z.R.F. Kirkup Mr D.C. Nalder  
Mrs L.M. Harvey Mr S.K. L’Estrange Mr K.M. O’Donnell  
Mrs A.K. Hayden Mr R.S. Love Mr D.T. Redman  

 

Noes (33) 

Ms L.L. Baker Mr F.M. Logan Mr D.T. Punch Mr D.A. Templeman 
Dr A.D. Buti Mr M. McGowan Mr J.R. Quigley Mr P.C. Tinley 
Mr J.N. Carey Ms S.F. McGurk Ms M.M. Quirk Mr R.R. Whitby 
Mrs R.M.J. Clarke Mr K.J.J. Michel Mrs M.H. Roberts Ms S.E. Winton 
Mr R.H. Cook Mr S.A. Millman Ms R. Saffioti Mr B.S. Wyatt 
Mr M.J. Folkard Mr Y. Mubarakai Ms A. Sanderson Mr D.R. Michael (Teller) 
Mr M. Hughes Mrs L.M. O’Malley Ms J.J. Shaw  
Mr W.J. Johnston Mr P. Papalia Mrs J.M.C. Stojkovski  
Mr D.J. Kelly Mr S.J. Price Mr C.J. Tallentire  

            
Pairs 

Mr J.E. McGrath Mr M.P. Murray 
Ms L. Mettam Ms J.M. Freeman 

Amendment thus negatived. 
Clause put and passed. 
Clause 15 put and passed. 
Clause 16: Section 40 amended — 
Mr P.A. KATSAMBANIS: An amendment standing in my name to clause 16 has been circulated. This amendment 
was consequential on the amendment to clause 14, so I do not propose to move it. 
Clause put and passed. 
Clause 17 put and passed. 
Clause 18: Section 49D amended — 
Mr P.A. KATSAMBANIS: Clause 18 inserts changes to the record keeping of employers, particularly employment 
records. The changes are largely consistent with record keeping obligations in the commonwealth Fair Work Act 2009 
and the regulations that arise under the Fair Work Act. A number of provisions will be inserted. One of the provisions 
inserted into section 49D(2) of the principal act is contained on page 20 of the bill. It states that where an employee’s 
employment is terminated, the employment record must include the name of the person who terminated the employee’s 
employment. That might sound like a simple matter—someone comes to the decision to terminate the employment and 
they record that decision and the name of the person who came to that decision—but in practice, it has been brought to 
my attention by a number of stakeholders that there might be different elements of termination. The person who decides 
on the termination might not be the person who communicates the termination to the employee. It might be that someone 
in a human resources department in Sydney makes the decision and a manager or an assistant manager in Perth delivers 
the message to the employee. It might be a bit unfair to use the Sydney example because we might be in the federal 
system anyway, but it might well be that someone in Perth makes the decision and communicates it to the manager in 
Bunbury, who then communicates the decision to the terminated employee. Just for clarity, who is the person who needs 
to be put on the record as the person who terminated the employee’s employment? Is it the person who made the 
decision or the person who said to the employee that they were terminated? It could well be two different people. 
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Mr W.J. JOHNSTON: It is a fair enough question, but I think the member should recognise the circumstances 
of the Western Australian industrial relations system. Unless it is a public sector organisation, it is an 
unincorporated business. I acknowledge that law firms are unincorporated businesses, but other than that, the 
majority of unincorporated businesses have surprisingly few employees. For people outside the public sector in 
Western Australia, the decision-maker and the person who informs them is highly unlikely to be a different person, 
because it is only unincorporated private sector businesses to which this legislation will apply outside the public 
sector. My view is that the words mean what the words say—the name of the person who terminated the person’s 
employment will, from any reasonable reading, just be the person who told the person that they were sacked. I do 
not believe that those words say anything else. 

Mr P.A. KATSAMBANIS: I do not necessarily accept that it will apply to so few businesses that it does not really 
matter. Some unincorporated businesses that are not considered to be national system employers have a significant 
number of employees. Perhaps it could be pharmacies that have grown up over time. It could be anything that is 
operated under a trust that does not have a corporate trustee. There could be a number of groups in our community. 
It could be publicans for that matter. It is possible. Some arrangements have been around for a long time—they 
have passed through families and have never enlivened the need to go into the federal system. Perhaps there is an 
argument for making it easier for people to change the corporate structure when they are keeping it all in the family. 
That might be a good idea. However, there are some significant businesses out there that have employees numbering 
in the dozens. Sometimes it may well be a relatively small business and the decision-maker is simply not on site 
at the time. If the minister says that the person who terminates the employment is the person who communicates 
the termination to the employee, that at least provides a level of comfort to those businesses that have raised that 
issue with me. I thank the minister for putting that on the record. I assume that the people who are concerned about 
this will at least have the clarity that, based on what the minister said, the person whose name needs to be recorded 
on the employment record is the person who communicates to the employee that their employment is terminated. 

Mr W.J. JOHNSTON: I thank the member for Hillarys for that long comment. I suggest that the people who 
communicated with him talk to an employer association, because these same words are used in the regulations under 
the federal act. If they had gone to an employer association, they would have been directed to the fact that all we 
are doing here is taking the provisions of the federal regulatory framework and including the same words in the 
state regulatory framework. As I said, organisations that are familiar with the industrial relations system would be 
familiar with this provision. 

Mr P.A. KATSAMBANIS: Supposition, in this case, is not always a good thing. Perhaps the people who raised 
it with me were part of an employer organisation. Even though we say that it is well understood in the Fair Work 
system, consideration in detail is a good opportunity to understand how it will apply under the state system. That 
is why I asked the question in good faith—to put it on the record. We now have an answer. Unfortunately, our 
legal system more generally—I am not talking about our industrial relations system—is littered with different 
interpretations in different jurisdictions, even within the state, let alone between the federal and state systems. That 
is why it is always important to get that on the record. If someone raises an issue with me in good faith, I think it 
is important to get the answer on the record. The minister has given the answer and I am happy with that. 

Mr W.J. JOHNSTON: I agree; I am very happy to get these sorts of things on the record, because it is very 
important. If I can use the sexist term, we are looking to the average man on the Clapham omnibus. I must just make 
the comment that when I was in London in January, I took a photograph of a Clapham Junction omnibus and sent 
it to the Acting Speaker (Ms M.M. Quirk), because I thought she would be the only one of my friends who would 
get something out of that. 

The ACTING SPEAKER: What about the member for Mount Lawley and the member for Armadale? 

Mr W.J. JOHNSTON: Yes, they probably would have done as well! 

Clause put and passed. 

Clauses 19 to 21 put and passed. 

Clause 22: Section 49I amended — 

Mr P.A. KATSAMBANIS: I have circulated an amendment to this clause, which I will speak to in a minute. 
Amongst other things, clause 22(2) introduces into section 49I(2)(c) of the act a power to enable a union official who 
is conducting an inspection under a right of entry to not only view any work, material, machinery or appliance that is 
relevant to the suspected breach, which is the current provision, but also take photographs, films and audio, video or 
other recording of any work, material, machinery or appliance that is relevant to the suspected breach. In response 
last night, the minister indicated that this would rectify a problem that officials might have when they are on site—
that if they want to take a copy of documents they are inspecting, the employer might say that they cannot use their 
photocopier. To use the vernacular, they might tell them to bugger off. They also cannot currently take photographs 
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to make a copy. The problem for the minister in that regard is that that power does not exist in section 49I(2)(c); 
it actually exists in section 49I(2)(b). Section 49I(2) states — 

For the purpose of investigating any such suspected breach, the authorised representative may — 

… 

(b) make copies of the entries in the employment records or documents related to the suspected 
breach … 

That is what I said in my contribution. Paragraph (c) is a different provision; it is about the viewing processes. It 
is about viewing the machinery and the like; it is not about making copies. If the minister thought it was actually 
a concern that officials could use their phone to make a copy, he would have made that change in section 49I(2)(b), 
which he has not done. If he did that, I do not think we would particularly object to it if it were narrowly framed. 
He might want to consider that when the bill is between the houses, if he thinks it is a problem. I do not think it is 
a problem. I think it is well accepted nowadays that if someone wants to make a copy of something and they are 
entitled to make a copy of it, one way of doing it is to take a photograph on their phone. I do not think it has been 
litigated in the Industrial Relations Commission. I have never heard of an employer saying, “No you can’t take 
a photo of the document that you are entitled to copy.” Maybe that has occurred in the past, but I think it has 
become more acceptable. If it is a problem, amend paragraph (b). We might have inadvertently stumbled across 
a concern here for the minister to look at when the bill is between the houses. 

However, section 49I(2)(c) is not about copying documents; it is about taking photographs or making videos and 
perhaps even live-streaming a video, and that is not prohibited. If someone is allowed to make a video, they could be 
doing anything at the time; it could be information of a sensitive, commercial nature or a process subject to intellectual 
property rights. It could enliven safety issues. We have received submissions from a number of stakeholder groups 
concerned that this could have consequences for real-life employers trying to do the right thing, including in cases 
in which information might be passed on to third parties, perhaps in an animal welfare sense and the like. 

Mr W.R. MARMION: I would like to hear more from the member for Hillarys, if I could, please. 

Mr P.A. KATSAMBANIS: We think it is a bridge too far to allow a trade union representative to go onsite and have 
access to all the records—that is fine, they could make copies of the records—but then start videoing or photographing 
any work, material, machinery or appliance in an enterprise when that enterprise may have intellectual property 
rights attached to it. It may have legitimate safety concerns. Many organisations ban their staff from having mobile 
phones anywhere near machinery. How could that prohibition be resolved? The organisation may have concerns 
about misuse, as I said, be it in the animal welfare context, or, as we have seen, the myriad examples contained in 
the voluminous Heydon Royal Commission into Trade Union Governance and Corruption about the misuse of 
information, recordings and the like, including secret recordings. They may simply not want that to occur. There 
have been examples in other jurisdictions where it has been found that an employer can ban that, and that these 
sorts of analogous provisions will not be upheld when they contravene an employer’s right to prohibit photography 
or videography onsite. 

The opposition does not think the case has been made out to allow this power. As I said in relation to paragraph (b), 
if it is a real concern and people are being stopped from taking copies of documents by photographing them on their 
phone and the minister thinks he can fix that up, he can fix it up. If it is properly calibrated and properly refined, I do 
not think anyone will object to it. It makes sense, but that is not what this will do. Let us make it clear: it is a much, 
much broader power to allow someone to walk into an enterprise and start filming and videoing anything, potentially. 
As I said, we think that is a bridge too far. On that basis, I want to move the amendment to clause 22 standing in 
my name of the amendments I have circulated. I move — 

Page 24, lines 15 to 19 — To delete the lines. 

We believe that will ensure that no inappropriate photography, videography or any other type of recording will 
take place on a worksite and that union officials do not have the power to go in and take photographs or video 
something that may infringe on people’s intellectual property rights or their privacy rights, or may create legitimate 
safety concerns simply by operating the phone or the video recording mechanism. We therefore believe that it is 
right not to support this particular proposed amendment to the act. 

There is little evidence to suggest that this will deal with a real problem. A lot of evidence suggests that it will create 
another area of unnecessary friction and unnecessary concern for very little gain in relation to either workplace 
safety or industrial relations generally. As a result, we think this is one area of overreach whereby if the government 
could see sense not to go down this path, we would be prepared to support the other provisions of the bill. However, 
we think this is a step too far. 

Mr W.J. JOHNSTON: Firstly, I want to address something raised about this matter last night. The member for 
North West Central highlighted the fact that regardless of anything in this provision, people already go onto worksites 
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and use their cameras to do stuff that employers are not happy with. I want to remove the debate here from this 
being an argument about putting videos on Facebook, because apparently, according to the member for North West 
Central, that is happening today—when this provision is not law. Therefore, nothing proposed here has anything 
to do with the situation that was raised last night by the member for North West Central. 

The question is: what circumstances will authorise the use of twenty-first century technology by union officials in 
twenty-first century workplaces? I said to the member for Hillarys last night that if he could come up with a proposal 
that showed how that occurred, I think he would be cooking with gas. However, the idea that in the twenty-first 
century we cannot use twenty-first century equipment is unsustainable. What I am asking—it is exactly what 
I asked employer organisations—is: what circumstances do they think union officials should have the right to use 
twenty-first century recording devices in the twenty-first century? We cannot have laws written a long time ago 
controlling what we do because they do not reflect the situation today. Union officials are using these devices. The 
question is: in what circumstance are they used? It is not “if they get used” because, as the member for North West 
Central pointed out at some length last night, these things are happening already. 

I am inviting the Liberal Party to give me a provision that authorises union officials to use these devices in the 
appropriate circumstance, as they see fit. That is the answer, not a ban, which is what the member is suggesting 
and some employer associations have said to me is the solution. That will not work. I understand that with these 
issues, everyone refers to the building industry because that is the one that gets on TV. But, actually, most people 
do not work in the building industry; they work in the services sector. I can describe to the member a range of 
circumstances in which a union official would find it convenient to do their work exactly as set out in the legislation 
and obtain unimpeachable evidence through a twenty-first century technological device. That is the question for the 
Liberal Party. I am not rejecting all amendments to this section. The other amendments the member proposed 
misunderstood the circumstance of industrial relations in Western Australia. However, I accept that there needs to 
be proper limits and appropriate sets of rules, and that all these things need to be done in an appropriate fashion. 
However, to just remove the provision will not achieve that. We have to let them join the twenty-first century. 
Debate interrupted, pursuant to standing orders. 

[Continued on page 5248.] 
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